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DETAILED ACTION 

Election/Restrictions 

1 . Amended claims 1-7 are directed to an invention that is independent or distinct 
from the invention originally claimed for the following reasons: Claims 1-7 are directed 
to an intervertebral disc replacement device comprising a combination of parts and the 
original claims were all directed to a retaining clip and a retaining clip assembly. 

Since applicant has received an action on the merits for the originally presented 
invention, i.e. the retaining clip, this invention has been constructively elected by original 
presentation for prosecution on the merits. Accordingly, claims 1-7 are withdrawn from 
consideration as being directed to a non-elected invention. See 37 CFR 1.142(b) and 
MPEP§ 821.03. 

Allowable Subject Matter 

2. The indicated allowability of claims 10 and 1 1 is withdrawn in view of the 
reference(s) to Rygg. Rejections based on the cited reference(s) follow. 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 8-15 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Rygg (U.S. Patent 3,278,107) in view of Powers (U.S. Publication 2005/0033430). 
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Regarding claim 8, Rygg discloses a device comprising an applicator and at least 
one retaining clip (see Figures 1 and 2 below). The application includes a first applicator 
arm and a second applicator arm extending in substantially the same direction from a 
common bending elbow (see Figure 1). The at least one retaining clip is capable of 
being removingly secured to the first end of the first applicator arm and includes a body 
member having a first side, a hook flange extending from the body member, and at least 
one lateral flange extending from the body member (see Figure 2). Regarding claims 9 
and 15, Rygg discloses a device wherein the first applicator arm includes a protruding 
member extending from the.first end thereof capable of being removingly secured with 
an opening extending at least partially into a body member of the first retaining clip. 
Regarding claims 10 and 15, Rygg discloses a device further comprising a second 
retaining clip capable of being removingly secured to a first end of the second applicator 
arm. Regarding claims 11 and 15, Rygg discloses a device wherein the second 
applicator arm includes a protruding member extending from the first end capable of 
being removingly secured with an opening extending at least partially into a body 
member of the second retaining clip. Rygg fails to disclose the device further comprising 
an enclosure (claim 8). Powers teaches an enclosure capable of holding a Set of 
sterilized surgical instruments that is made of a non-permeable material, such as plastic 
(page 2 paragraph 021) and the enclosure being sealed and devoid of substantially 
moist air by using a seal or cover that is removably attached to the enclosure (page 2 
paragraph 023) in order to maintain the sterility of the surgical instruments until such a 
time as the instruments are to be assessed (page 2 paragraph 020). It would have been 
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obvious to one having ordinary skill in the art at the time the invention was made to 
manufacture the device of Rygg further comprising an enclosure in view of Powers in 
order to maintain the sterility of the surgical instruments until such time as the 
instruments are to be assessed. 

Figure 1 




Body Member 



Response to Arguments 

5. Applicant's arguments filed 08/27/2007 have been fully considered but they are 
not persuasive. The applicant's argument that the limitations added to claim 8 overcome 
the prior art of Rygg is not persuasive as discussed above. The examiner has 
withdrawn the previously indicated allowability of claims 10 and 11 as discussed above. 
The examiner believes that the applicator and the retaining clips of Rygg meet the 
structural limitations of claims 8-15. Furthermore, the examiner believes that Rygg 
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discloses a device comprising a second retaining clip, wherein a protrusion of the 
second applicator arm is capable of being secured in an opening of the second clip. The 
claims do not require the first and second applicator clips to be secured to the first and 
second applicator arms simultaneously, therefore as long as each clip has an opening 
capable of being secured to the first and second applicator arms the limitations of the 
claim are met. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nicholas Woodall whose telephone number is 571-272- 
5204. The examiner can normally be reached on Monday to Friday 8:00 to 5:30 EST.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on 571-272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Conclusion 





